Structuring Catholic Schools 467 


FOCUS SECTION - FACING CHALLENGES, 
REMAINING CATHOLIC 


Structuring Catholic Schools: Creative 
Imagination Meets Canon Law* 

Phillip J. Brown, S.S. 

Catholic University of America, Washington, D.C. 

H ow can Catholic school administrators and those who advise them 
bring creative imagination to bear on the question of how best to 
structure their schools in civil and canon law? Questions about the 
juridic structuring of Catholic schools are receiving increased attention today 
due to issues of liability and property ownership that have arisen in connec¬ 
tion with various kinds of litigation the Catholic Church has been involved 
in. Likewise, questions are sometimes raised about the “Catholic identity” of 
Catholic schools. These more recent developments have simply added a sense 
of urgency to questions reflected upon for quite some time by Church officials 
and those involved with Catholic schools. 

In the United States there has been a tendency to assume that “parish 
schools” are normative, presumed—if not mandated—by canon law. Canon 
law actually says nothing about parish schools, however. The American em¬ 
phasis on parish schools, grade schools in particular, is actually a product 
of the mandate by the Third Council of Baltimore that parochial schools be 
established in every parish. 1 However, neither the 1917 Code of Canon Law 
nor the 1983 Code says anything specifically about “parochial” or parish- 
based schools. 

Considerable efforts have been expended over the years to implement the 
mandate of III Baltimore. The mandate of III Baltimore did not distinguish 
between elementary and high schools, which may have led to uncertainty at 
times about the precise juridic status of Catholic high schools. There seems 
little room for doubt, however, that parochial grade schools have always been 
understood as part of the parish they are associated with, governed and ad¬ 
ministered as a parish institution within the parish juridic structure. 2 
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The fact of the matter is that canon law has always allowed for consid¬ 
erable variety and flexibility in the juridic structures that are available for 
establishing and administering Catholic schools. This chapter will explore 
the underlying requirements of canon law for establishing and administering 
Catholic schools, with a view toward helping to arrive at creative solutions 
to the question of how best to structure these schools civilly and canonically 
in order to ensure their temporal, spiritual, and religious well-being, and to 
assure that they can continue to make the kind of significant contributions to 
fulfilling the Catholic Church’s educational mission in the United States that 
they have throughout U.S. history. 

No “One Size Fits All” Solution 

The canonical fact of the matter is that there is no one best model for structur¬ 
ing and administering Catholic schools mandated or even suggested by canon 
law. Rather, a variety of organizational and administrative structures is pos¬ 
sible, making it possible to adapt solutions to the particular circumstances of 
particular localities. It will always be important to keep two central issues in 
mind when making decisions about a school’s legal structure (civil or canoni¬ 
cal) and provisions for its day-to-day administration, however: 

• Governance (decision-making authority) 

• Property ownership (and administration) 

It is easy, in the day-by-day chaos involved in keeping a school system 
going and delivering quality Catholic education, to lose sight of certain fun¬ 
damental issues involved in questions of structure and governance: First of 
all, it is important to know and to be clear about who owns what. This is not 
always an urgent question. Because it is not frequently of urgent concern, con¬ 
siderable ambiguity can creep in regarding issues of property ownership and 
control over the course of the daily, weekly, monthly, and yearly operations 
of a school or school system that involve the utilization of large amounts of 
material and nonmaterial forms of property. Furthermore, it is often possible 
for uncertainty to exist about who has the authority to make what kinds of de¬ 
cisions in connection with a Catholic school. Some kinds of decision-making 
authority are clear, for example that the school board has the authority to de¬ 
cide who will be hired as superintendent or principal. Other kinds may not be 
so clear, however; for example, who has the final authority to decide whether 
a particular religion book will be used in high school classrooms or not. Both 
of these kinds of questions are directly related to questions about the school’s 
structure and provisions of the school’s governing documents about who gets 
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to make what decisions. If the answers to these kinds of questions are not 
clear, more often than not no harm is done: Decisions get made, no one com¬ 
plains, and the day-to-day life of the school and the educational process goes 
on. In moments of crisis, however, the answers may be crucial, and if there 
is a lack of clarity in the school’s structure of governance or provisions of its 
governance documents regarding administration, needless anxiety and ten¬ 
sions can build up, important relationships upon which the school depends 
for support can be damaged, turmoil and even chaos can result. Also, the 
school may find itself facing liabilities that those responsible for the school 
did not really anticipate. Thus, it is very important to arrive at the necessary 
degree of certainty and clarity regarding who owns what property involved in 
the operation of the school and who has the authority to make what decisions 
in the school’s administration for the school to operate smoothly from day to 
day and over the course of its life. 

Outline of Article 

In order to arrive at a better understanding of how best to structure a Catholic 
school in both canon and civil law we will first consider what a Catholic school 
is, canonically speaking. Understanding the canonical meaning of “Catholic 
school” requires in turn some understanding of the canonical concept of the 
“public ecclesiastical juridic person,” because some Catholic schools are op¬ 
erated by such canonical entities, and in fact a C atholic school could itself be 
a “public ecclesiastical juridic person.” However, it also should be borne in 
mind that a school does not have to be operated by an ecclesiastical person, 
nor itself be one, in order to be a “Catholic school.” Rather, existence as a 
public ecclesiastical juridic person, or administration and governance by an¬ 
other public ecclesiastical juridic person, are simply two of the available al¬ 
ternatives for establishing the canonical status of a Catholic school. 

After taking a look at what canon law says a Catholic school is, we will 
consider the canonical role of the diocesan bishop in Catholic schools; both 
the minimal role that canon law anticipates for a bishop with respect to the 
Catholic schools in his diocese, and also the more enhanced role that he may 
wish to play and the schools may wish him to play. We will then move on to 
consider the kind of structures that are available in civil law for giving legal 
identity to a Catholic school, and how best to correlate the civil option cho¬ 
sen with the requirements of canon law and the desired ecclesial structure 
and juridic status. In doing so we will highlight once again that in both canon 
and civil law school governance and the ownership of school property are 
central issues. 
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What is a “Catholic School”? 

What is a “Catholic school,” then, canonically speaking? In addition to is¬ 
sues of property ownership, liabilities, and administrative authority, the ques¬ 
tion raises issues concerning a school’s “catholicity;” that is, does the school 
deliver a truly “Catholic” education, and is the whole life of the school im¬ 
bued with a Catholic spirit? One must ask, then, what really is meant by a 
“Catholic” school. Spiritually, theologically, and educationally there may be 
a variety of answers as to what makes a school “Catholic,” and there may 
be considerable room for discussion of the particular qualities that make a 
school “Catholic” in any of those senses. Canonically, however, the answer 
is quite clear: Canon 803 of the 1983 Code of Canon Law identifies three 
types of schools that can be considered “Catholic” and identify themselves 
as such: (a) schools directed ( moderatur ) by the competent ecclesiastical au¬ 
thority, (b) schools directed by a public ecclesiastical juridic person, and (c) 
schools recognized as “Catholic” in writing by ecclesiastical authority. Thus, 
understanding “Catholic school” canonically requires understanding what is 
meant by the competent authority and also what is a “public ecclesiastical 
juridic person.” 

The “competent authority” with respect to the establishment or opera¬ 
tion of a Catholic school could always be the Holy See (although only rarely 
would this be the case). Usually it means the diocesan bishop or someone 
canonically equal to a diocesan bishop; but in a parish with its own school 
it could also be the pastor (serving, however, “under the authority of the di¬ 
ocesan Bishop in whose ministry of Christ he is called to share”). 3 Religious 
institutes whose mission is education are also authorized to establish and op¬ 
erate schools, but may only do so with the consent of the diocesan bishop. 4 
Thus, although the Code may recognize a separate basis for religious insti¬ 
tutes to establish and operate schools, they can only do so with the expressed 
authorization of the diocesan bishop. It may be noted that in addition to any 
such separate basis, schools established and operated by religious institutes 
also exhibit qualities of both the second and third types of “Catholic” schools 
mentioned in canon 803 (those run by a public ecclesiastical juridic person, 5 
and those “recognized” as “Catholic” by the competent authority). It is not 
altogether clear from the canons that the bishop’s consent for a school run 
by a religious institute would have to be in writing, although it is clear that 
the consent must be in writing for schools that could only attain the status of 
“Catholic school” on the basis of canon 803. 
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Schools Established by the Competent Authority 

A “diocesan” high school, established and operated by the diocese with the 
bishop or his delegate (which would include a “board” established by and an¬ 
swerable to the bishop) actively involved in its administration, would be the 
clearest example of a “Catholic” school “directed by the competent author¬ 
ity.” How the competent authority establishes and runs such a school is an¬ 
other question, however, with both civil and canon law implications. A bishop 
could grant juridic status to such a school as a separate public juridic person 
( discussed below). Doing so might render the exact nature of the school rath¬ 
er ambiguous, however: Would it still be “directed” by the competent author¬ 
ity? Or would it now be a separate and distinct public juridic person in its own 
right, directed in accordance with its own statutes independent of administra¬ 
tion by the diocesan bishop or his delegates? 6 This is mentioned to highlight 
that a decision to grant such juridic status to a school has canonical implica¬ 
tions that may go beyond those immediately anticipated. (If a bishop gives 
a school separate juridic person status he could unwittingly relinquish more 
control and influence over the school than he had intended, unless the statutes 
of the new juridic person are drafted very carefully.) 

The first kind of “Catholic school” recognized in the Code is a school 
established and operated by the competent authority himself. By virtue of his 
jurisdiction over the whole Church, which is declared by canon law to be “su¬ 
preme, full, immediate, and universal ordinary power” (“ordinary” meaning 
that the power referred to belongs to whoever legitimately holds the office in 
question), the bishop of Rome, that is the Roman pontiff or pope, is certainly 
a competent authority who could establish and operate a Catholic school. 7 
The Holy Father may exercise this power personally, but also through the 
Papal Secretariat of State, the Council for Public Affairs of the Church, and 
the other institutes of the Roman Curia, which are known collectively as the 
“Holy See.” 8 There is no real need to address schools operated by the Holy 
See here. 

Most often, “the competent authority” is going to refer to the diocesan 
bishop or someone equivalent in authority, usually referred to in canon law as 
the “local Ordinary.” Canonically an “ordinary” is anyone who has “ordinary” 
power, that is, power that is attached to an office and that can be exercised 
by whoever holds that office. Ordinary power can normally be “delegated” to 
another unless the law provides otherwise. This means that the one who pos¬ 
sesses ordinary power can authorize, or “delegate,” someone else to exercise 
the power in question in particular cases, or sometimes generally at the dis¬ 
cretion of the one to whom the power has been delegated. However, the one 
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to whom power is delegated may only exercise the specific power delegated, 
and which he or she can exercise only in accordance with the power granted 
and any limitations placed on its exercise. Anyone who has ordinary power, 
on the other hand, can exercise it to the full extent of the power attached to 
the office in question without further limitations. 

“Local Ordinary” is a very specific term in canon law: It means, first and 
foremost of all, diocesan bishops and anyone else placed over a “particular 
Church” (a technical term usually meaning a diocese), or over a community 
that is equivalent to a particular Church as identified in canon 368. Canon 368 
identifies the following communities as equivalent to a particular Church: a 
territorial prelature or abbacy, an apostolic vicariate, an apostolic prefecture 
or an apostolic administration erected in a stable manner—all technical terms, 
and unusual examples of what can constitute a “particular Church,” that have 
little relevance to the issues under discussion in this chapter. 9 

The term “Ordinary” also includes anyone who possesses general ordi¬ 
nary executive power in a particular Church or equivalent community, such 
as vicars general and episcopal vicars. Furthermore, while they may be “or¬ 
dinaries,” superiors of religious institutes and societies of apostolic life (like 
the Society of St. Sulpice, of which the author is a member) are not “local” or¬ 
dinaries in canon law. For all practical purposes, therefore, we are concerned 
with diocesan bishops as “the competent authority,” since they constitute the 
competent authority that most Catholic school officials will be involved with, 
even if there are other “competent authorities” in canon law who could be 
involved in the establishment and administration of a Catholic school. While 
the pastor of a parish could be “the competent authority” with respect to a 
school run by his parish, as already noted this is really only in collaboration 
with the diocesan bishop, who clearly is the “competent authority” in the dio¬ 
cese and who has wide powers of governance to oversee, override, or direct 
the governance and administrative role of pastors as competent authorities in 
their own right. Beyond the diocesan bishop, pastors, and in a very limited 
sense the Holy See, it is hard to point to other “competent authorities” in the 
Church of particular significance with respect to canon 803 and the issues we 
are concerned with in this chapter. Thus, as far as we are concerned the first 
kind of “Catholic school” identified in canon 803 refers to schools actually 
established and run by the Holy See, the diocesan bishop, or parish schools 
overseen and administered by the parish pastor. 
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Schools Operated by Other Ecclesiastical Public Juridic Persons 

The second kind of “Catholic school” identified by canon 803 is schools di¬ 
rected by a public ecclesiastical juridic person. What constitutes a “public 
ecclesiastical juridic person” is addressed below. For now, suffice it to say 
that there are potentially many different kinds of public ecclesiastical juridic 
persons. It has already been mentioned that religious institutes (popularly re¬ 
ferred to as religious “orders”) are ecclesiastical public juridic persons au¬ 
tomatically by operation of the law itself, whenever and as soon as they are 
created juridically. However, religious institutes are not the only public eccle¬ 
siastical juridic persons. Virtually any collection of persons or things could be 
made into a public ecclesiastical juridic person, provided its existence and ac¬ 
tivities are devoted to a legitimate Church purpose and certain other require¬ 
ments of canon law are met. In other words, a public ecclesiastical juridic 
person is a legal or canonical animal; an abstraction, very similar in many 
respects to a coiporation in civil law, although not exactly the same. More 
about that later. For the time being, the important point is that a “Catholic 
school” may be a school operated by such a legal animal, and theoretically by 
any such legal animal. 

What would guarantee the “Catholic identity” of a school operated by a 
public ecclesiastical juridic person, then? First of all, as will be seen, only a 
corporate entity whose activities are devoted to legitimate Church purposes 
can be an ecclesiastical public juridic person, and the statutes of the juridic 
person itself must be approved by the competent authority. Thus, a first check 
on the Catholic identity of a school operated by a public juridic person is the 
requirement of canon law that activities of the juridic person be directed to¬ 
ward a Church purpose. Anything inconsistent with Church purposes, in the 
case of a school with the Catholic identity of the school, would authorize the 
competent authority to intervene and take corrective action. 

Sometimes the law provides that an entity is automatically a juridic per¬ 
son as soon as it comes into existence. Its statutes would still require the ap¬ 
probation of the competent ecclesiastical authority, however. And given the 
requirement that the statutes be approved, it must be assumed that any change 
in the statutes would have to be approved as well. Thus, the competent au¬ 
thority’s control over approval of the statutes of a juridic person constitutes a 
second check on provisions of such statutes that would touch on the Catholic 
identity of a school run by a juridic person or that is itself a juridic person. 
The law is very specific about what entities are automatically juridic persons, 
and they are very few. Catholic schools themselves are not juridic persons by 
the law itself, although a school could itself be erected as a juridic person, 
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in which case the school would still in that sense be a school operated by an 
ecclesiastical public juridic person. However, a school can also be operated 
by a public juridic person without being an ecclesiastical juridic person itself. 
If an entity is not a juridic person by the law itself it can only become a juridic 
person through explicit “erection” as such by the competent authority through 
a written decree. And, as mentioned, the statutes of juridic persons must in 
any event always be approved by the competent authority. 

Finally, canon 803 §3 provides that no school whatsoever, whether it is 
run by a juridic person, is a juridic person itself, or is some other sort of 
school, may bear the name “Catholic school” without the consent of the com¬ 
petent ecclesiastical authority, clearly implying that such consent can also 
always be withdrawn if Church authority feels that a school does not manifest 
a sufficiently Catholic identity. Thus, it is clear that no school can operate in 
a diocese as a “Catholic school” without the consent of the diocesan bishop, 
including any school operated by a public juridic person, a final guarantee of 
the Catholic identity of the schools in a diocese. If a school fails to maintain 
a sufficiently Catholic identity, the diocesan bishop can withdraw his consent 
for the school to identify itself as a “Catholic school.” Furthermore, if the 
school itself is erected as a juridic person, the requirement that its statutes be 
approved by the competent authority constitute an additional means through 
which its Catholic identity can be assured and preserved through oversight by 
the diocesan bishop (discussed below). 

It is very common for religious institutes to operate Catholic schools. 
Everyone is familiar with the very excellent schools run by the School Sisters 
of Notre Dame, the Christian Brothers, Xaverians, Jesuits, Benedictines, and 
on and on and on. Most of the communities we think of as religious orders are 
ecclesiastical public jurdic persons by the law itself. However, schools run by 
religious orders are not the only possibility for schools run by public juridic 
persons, which opens a door for creativity in the development of a Catholic 
school or school system. Erecting a school or a school system as an ecclesias¬ 
tical public juridic person is one of several possibilities in canon law for giv¬ 
ing a Catholic school or school system a clearer ecclesial structural identity, 
and providing for a clearer and more helpful system of administration and 
governance that can be made to dovetail well with preferred options and legal 
requirements in the civil law structure utilized. A school could also be erected 
as another kind of ecclesiastical juridic person, a private juridic person, with 
similar potential advantages, especially with respect to coordinating civil and 
ecclesiastical structures. Before discussing the coordination of civil and ca¬ 
nonical structures, however, we need first to take a look at the third type of 
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Catholic school contemplated by canon 803, and then consider in more detail 
exactly what a “juridic person” is in canon law. 

Schools “Recognized” as Catholic 

The third type of “Catholic school” identified in canon 803 is any school that 
ecclesiastical authority recognizes in writing as a Catholic school. This could 
be any school whatsoever, assuming of course that ecclesiastical authority 
would not grant such recognition to a school unless it was convinced that the 
school is in fact Catholic and that its day-to-day life is imbued with a Catholic 
spirit and manifests a Catholic identity. Theoretically, however, even a public 
school could be recognized as a “Catholic school” if it exhibited the neces¬ 
sary traits (hard as that would be to imagine in the United States, since the 
governing principles of public schools include a notion of strict separation 
of church and state that would exclude in principle many of the qualities that 
would be necessary for a school to ever be considered “Catholic”). In any 
event, a school does not have to have any particular juridic or legal identity in 
canon law to be considered a Catholic school, so long as it receives recogni¬ 
tion of its Catholicity from Church authority (which again could be the Holy 
See, the diocesan bishop, or any other ecclesial authority competent to grant 
such recognition). 

An important qualification in the law is that the recognition must be given 
in writing. And once again, one must presume that if the recognition can be 
given, it can also be withdrawn if the competent authority becomes convinced 
that the school no longer exhibits the qualities of a Catholic school. Of par¬ 
ticular note is that this particular classification of “Catholic school” in canon 
law allows for almost unlimited latitude with respect to the juridic structuring 
of schools in canon and civil law, and the provisions made for their gover¬ 
nance and administration, provided the competent ecclesiastical authority is 
comfortable with the form of organization chosen for the school and is will¬ 
ing to recognize it as Catholic. On the other hand, canon 803 §3 is quite clear 
in stating that no school may refer to itself as Catholic “even if it is in fact 
Catholic” without the consent of competent ecclesiastical authority. What is 
crystal clear, therefore, is the extensive power of oversight the competent 
ecclesiastical authority is given with respect to schools that wish to be con¬ 
sidered Catholic, including the power to determine whether or not they may 
refer to themselves as Catholic. 
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Latitude Afforded: Importance of Correlating Canon and Civil Structures 

The latitude that canon law allows for in creating the juridic structure and ju¬ 
ridical norm s for the governance and administration of Catholic schools does 
not mean that just any governance or administrative structure will do. Rather, 
whatever structure is employed must take into account a complex of factors 
that involve both canon and civil law. Canonically, the first and foremost con¬ 
cern will be how the role of oversight given to the competent authority by 
canon law can best be preserved and implemented in the circumstances of the 
particular school under consideration. Second, decisions must be made about 
how directly or indirectly ecclesiastical authorities are going to be involved 
in the school overall and in its day-to-day governance and administration, and 
then appropriate structures and regulations must be employed to facilitate the 
degree of involvement agreed upon. Civilly, the question will almost always 
be how best to implement the ecclesial structure and governance provisions 
chosen in ways that will be recognized and protected and, if need be, that can 
be enforced in civil law. 

It may appear to go without saying that Church entities should be orga¬ 
nized and governed in civil law in ways that are consistent with their structure 
and the requirements of their governance in canon law. In one sense this is 
certainly true: in the sense, and to the extent, that the entity is in fact a Church 
entity. But this actually begs the relevant question and simply brings us back 
to the issue of Catholic identity. Civil law allows for many different kinds 
of schools. For a school that wishes to be considered Catholic the question 
is whether or not its structure and governance in civil law is consistent with 
a Catholic identity as understood in canon law. That is, do the civil structure 
and governance provisions recognize and preserve the role of the competent 
ecclesiastical authority in legally enforceable ways in accordance with the 
particular kind of Catholic school in question (one operated by the compe¬ 
tent ecclesiastical authority, one operated by a public ecclesiastical juridic 
person, or one “recognized” as Catholic by ecclesiastical authority)? Or has 
the school been organized civilly in a way that creates an entity that is civilly 
independent of ecclesiastical authority? 10 If so, it seems clear that it would 
be difficult to consider the school a “Catholic” school in the canonical sense. 
Thus, it should be obvious why it is so important to coordinate and correlate 
the civil and ecclesiastical form s of organization and governance of a school 
that wishes to be considered “Catholic.” 

In order to correlate the ecclesiastical structure and governance of a 
Catholic school with the civil it is important to understand the role that the 
concept of the “juridic person” plays in canon law in determining the nature, 
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structure, and governance of a Church institution. As already noted, a school 
need not be an ecclesiastical juridic person nor operated by a juridic person 
in order to be a Catholic school. More often than not, however, if a school 
is not itself a public ecclesiastical juridic person there will be such a juridic 
person involved at least at some level in its governance and administration. 
Therefore, it is important to take a look at what a “juridic person” is in canon 
law, the different kinds of juridic persons that canon law recognizes, and the 
various implications of juridic person status. A clear understanding of juridic 
persons will help to resolve questions about whether a Catholic school should 
be erected as a public ecclesiastical juridic person or not, and what the rela¬ 
tionship, if any, of another kind of Catholic school is or ought to be to a public 
ecclesiastical juridic person. In doing so, it should also be borne in mind that 
there does not necessarily have to be a formal relationship between a school 
that is “recognized” by ecclesiastical authority as Catholic and any public 
ecclesiastical juridic person (c. 803 §1, third type of “Catholic school”), but it 
is also possible that a school could be “Catholic” in any or every sense of the 
word canonically and still be denied the canonical right to identify itself as a 
“Catholic school” (c. 803 §3). 

What Is an “Ecclesiastical Juridic Person”? 

Definition: How Created, Types, <6 Consequences 

A “juridic person” in canon law is similar to a coiporation in civil law, but 
not exactly the same. What it has in co mm on with civil corporations, first 
and foremost, is that it is a corporate entity. Juridic persons are “entireties” 
of persons or things ordered for a purpose in keeping with the mission of the 
Church, which transcends the purpose of the individuals involved." There 
are two types of juridic persons in canon law: public and private. 12 What dis¬ 
tinguishes the two is that a public juridic person is established by the compe¬ 
tent ecclesiastical authority to fulfill the function entrusted to it in the name 
of the Church in view of the public good; they are essentially public in¬ 
stitutions (in the ecclesiastical sense) established by Church authority. 13 In 
canon law, the property of juridic persons (of either kind) is owned by the 
juridic person that has legitimately acquired it, which will most often mean 
the acquisition of ownership according to the norm of civil law. 14 However, 
“ecclesiastical property” is defined in the Code as property owned by an ec¬ 
clesiastical public juridic person. 15 Ecclesiastical property must be adminis¬ 
tered in accordance with the norms of Book V of the 1983 Code of Canon 
Law regarding the temporal goods of the Church. That is, the temporal goods 
of an ecclesiastical public juridic person must be administered according to 
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the norms of Book V of the 1983 Code of Canon Law. However, the goods 
of private juridic persons, or entities without the canonical status of juridic 
person, do not have to be administered according to those norms. Thus, if a 
school is a public juridic person, or is operated by a public juridic person, its 
goods must be administered in accordance with applicable norm s contained 
in the Code. If a school is not run by a public juridic person and is not itself a 
public juridic person, the norm s of the Code regarding the administration of 
ecclesiastical property do not have to be complied with because its property 
is not “ecclesiastical property.” 

Any juridic person that does not include the outlined essential features of 
a public juridic person, that is any other juridic person, is a “private” juridic 
person (for instance, an entity recognized by Church authority as a juridic 
person that was not established by the competent authority but by the indi¬ 
viduals involved; or one that serves a purpose that is not for the public good 
in general, but is for some more specific and restricted purpose; or a corporate 
entity that does not fulfill its functions in the name of the Church, but rather 
only in its own name; or a juridic person where neither the juridic person 
nor the competent authority wish its property to be considered “ecclesiasti¬ 
cal property” and the administration of the property, therefore, subject to the 
norms of Book V of the Code; etc.). Ordinarily Catholic schools will be as¬ 
sociated with public, not private, juridic persons, since Catholic education 
always touches upon the ecclesial public good. However, it is possible that 
a school could be operated by a private juridic person or be a private juridic 
person itself and not run by a public juridic person, and there may be reasons 
to consider that as an option in the ecclesial juridic structuring of a school in 
particular circumstances. 

Juridic persons come into being canonically in one of two ways: by the 
law itself, or by a special decree of the competent authority. Certain entities 
are automatically juridic persons as soon as they come into being legitimate¬ 
ly. Thus, for instance, a parish is automatically a juridic person as soon as it is 
created (c. 515 §3). A bishop cannot create a parish that is not a juridic person 
(meaning that as soon as a parish is legitimately erected it automatically has 
all of the canonical rights and duties of a juridic person, that is, the rights and 
obligations of a parish in canon law). A bishop could create another kind of 
entity that is something like a parish (such as a “quasi-parish,” 16 or an oratory, 
a shrine or private chapel, 17 or a chaplaincy 18 ) which does not have all of the 
qualities of a juridic person (such as legal perpetual existence 19 ), or all of the 
rights and duties of a parish; but he could not establish a parish that is not a 
public juridic person; once established, a parish is automatically a juridic per¬ 
son with all of the qualities, rights, and obligations of a public juridic person 



Structuring Catholic Schools 479 


in canon law. Other examples of entities that are automatically a juridic per¬ 
son once they come into existence legitimately in canon law are: dioceses, 
religious institutes (the houses and organizations of religious orders), semi¬ 
naries, and ecclesiastical provinces. 20 

As noted, one of the essential qualities of a juridic person once it comes 
into existence is that it itself is the subject of the legal (or canonical) rights 
and duties that correspond to its nature; 21 hence the importance with respect 
to a Catholic school of whether or not it is established itself as a public juridic 
person. If it is, it is no longer subject to the discretionary judgment or eccle¬ 
siastical authority of either the competent authority or its own administrators 
in the same way that it would be if it were not a public ecclesiastical juridic 
person: It must be governed and administered in accordance with the rights 
and responsibilities that it has as a public juridic person as identified in canon 
law and in its statutes. Concomitantly, a juridic person can enforce its rights 
and obligations in canon law as those rights and obligations are identified in 
the law and in its statutes. It might also be able to enforce its canonical rights 
and obligations in civil law as well if its canonical rights and obligations are 
given recognition in civil law through civilly valid means in its civil structure 
and governance provisions. 

Schools as Juridic Persons 

If a school is not itself given the status of a juridic person in canon law, it 
will not have the canonical rights and obligations of a juridic person. It is 
significant, then, whether a school is itself a juridic person or is governed or 
operated by a public juridic person. If a juridic person itself, it must be gov¬ 
erned according to its own statutes. If it is operated by another juridic person, 
canonically the governing juridic person has its own canonical rights and 
duties with respect to the school as an institution operated by the ecclesiasti¬ 
cal juridic person, which may be defined in the statutes of the juridic person 
or may be the subject of an agreement between the juridic person and the 
school. Whatever the case may be, norms for the governance and adminis¬ 
tration of such a school should be well documented. If a school is given a 
separate juridic status in canon law, the question will be the extent to which 
the school’s civil structure acknowledges, respects, and protects the preroga¬ 
tives of the ecclesiastical juridic person that operates it so far as canon law is 
concerned. Canon law in fact anticipates that it is possible that ecclesiastical 
institutions may end up being given a civil law status that is inconsistent with 
their ecclesiastical status, and that creates a degree of independence from 
Church authority, or from the ecclesiastical juridic person that created or has 
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ecclesiastical responsibility for operating them, than canon law would recog¬ 
nize. 22 Canonically speaking, great care should be taken to avoid this kind of 
variance from occurring. 

While some ecclesiastical public juridic persons are such by the law itself, 
an entity that is not a public juridic person by the law itself can be given this 
canonical status through a special decree of the competent authority (mean¬ 
ing a written decree that explicitly states that the entity is being made into a 
public juridic person). There are no private juridic persons created as such by 
the law itself. A private juridic person can only come into existence through 
a special decree of the competent authority. 23 It is possible that a Catholic 
school could be created as a private juridic person. However, if a school is 
erected as a juridic person in canon law it seems more natural to think of it 
in terms of public rather than private juridic personhood, since the transmis¬ 
sion of Catholic doctrine and religious formation touch upon the ecclesiasti¬ 
cal public good. There are reasons why a school and the competent authority 
might prefer that it be erected as a private juridic person, however; primarily 
to take the administration of its property outside of the ambit of Book V of 
the Code. However, caution should be exercised in conferring a juridic status 
on an entity that may be at odds with its very nature. There are reasons why 
public juridic persons are subjected to the norms of administration of Book 
V: to safeguard the ecclesiastical public good and the interests of the ecclesi¬ 
astical public that such entities be administered properly. It is hard to imag¬ 
ine institutions that bear more directly on the ecclesiastical public good than 
Catholic schools, such that when they themselves are given an independent 
juridic status in canon law it seems to make more sense to think of them in 
terms of public juridic persons. That does not exclude the canonical possibil¬ 
ity of erecting a school as a private juridic person, but rather serves only as a 
cautionary note. The more pertinent question regarding Catholic schools may 
be whether they should be given the independent canonical status of a juridic 
person, whether public or private, at all. If a school is not given such status 
in canon law, the question will then be whether the school is going to be op¬ 
erated by an ecclesiastical public juridic person or not. And it must be borne 
in mind that whatever the juridic status of a school, there will always be the 
possibility that even if the school is “Catholic” in fact (meaning even if it does 
qualify as a “Catholic school” under canon 803 or as a school operated by a 
religious institute), ecclesiastical authority may for some reason not consent 
to the school identifying itself as a “Catholic school,” in which case canoni¬ 
cally it may not legitimately do so (c. 803 §3). 

If a school is not operated by the competent authority or a public ecclesi¬ 
astical juridic person, and is not itself an ecclesiastical public juridic person, 



Structuring Catholic Schools 481 


the question will be whether the school has been “recognized” as a Catholic 
school by the competent ecclesiastical authority. If so, this recognition must 
be given in writing (c. 803 §1). And if a school is so recognized, the ques¬ 
tion will then be in what manner governance and oversight by the compe¬ 
tent ecclesiastical authority is going to be effectuated, a question discussed 
further below. 

Important Qualifications 

Two important qualifications relating to the question of juridic personhood 
are: (a) that the competent authority not confer such personality on an entity 
unless it demonstrates that it has the means necessary to achieve its purposes 
(meaning financial, material, and personnel); 24 and, (b) that entity may not 
acquire juridic personality (either public or private) unless the competent au¬ 
thority has approved its statutes. 25 These qualifications highlight the role and 
involvement of the competent authority (usually the bishop) in determining 
the structure and controlling documentation that sets forth how an entity is 
going to be governed and administered if it is going to be granted juridic per¬ 
sonhood in canon law. They also highlight the role of the bishop in assuring 
that a school has demonstrated that it will have the means to succeed. This 
second element may be especially challenging in relation to the difficulty 
of developing the means of securing adequate funding for Catholic schools 
in America, at least if consideration is being given to erecting the school as 
a juridic person. On the other hand, whether or not a school is going to be 
a juridic person, this cautionary norm of the law represents sound pruden¬ 
tial counsel in assessing the establishment of any ecclesiastical entity that is 
likely to continue in existence for long into the future and require significant 
material resources in order to succeed. 

If a school is to be given juridic personality in canon law, it will be impor¬ 
tant to ascertain that any documents establishing its structure and provisions 
for its governance and administration in civil law correspond, without con¬ 
tradicting in any way, similar provisions in its ecclesiastical constitution as a 
juridic person. While it may be advisable in some circumstances for a school 
to be erected as an ecclesiastical juridic person, normally it will also be given 
some sort of specific status under civil law in order to provide for the protec¬ 
tion of its property and assure the enforceability in civil law of its norms of 
governance and administration. Here is where significant problems can arise: 
How does one assure that the provisions of the civil constitution of the entity 
or school are consistent with the requirements and the specific provisions of 
its canonical constitution as a juridic person? Doing so requires considerable 
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canonical and civil law expertise, and one should not assume that someone 
with canonical expertise understands all of the implications of the civil con¬ 
stitution and governing documents of a civil entity, nor that someone with 
civil law expertise understands all of the implications of canon law for an 
ecclesiastical juridic person and its statutes. It will be very important, there¬ 
fore, to achieve sufficient dialogue and understanding between those with 
canonical expertise and those with civil law expertise when making decisions 
about how to structure Catholic schools in canon and civil law, and with re¬ 
spect to norms for their governance and administration having force under 
both systems. 

Governance and Administration 

As far as governance and administration are concerned, public juridic persons 
are governed and administered by those recognized in canon law as having 
that authority, whether by the universal Code of Canon Law or particular laws 
of the particular ecclesiastical jurisdiction in question (normally this will be 
the diocese), or as specified in the statutes of the juridic person as approved 
by the competent authority. Private juridic persons are governed and adminis¬ 
tered by whoever is given that role in the juridic person’s statutes. These pow¬ 
ers of governance and administration refer also to the power of those persons 
to bind the juridic person legally, thus creating contractual rights and obliga¬ 
tions through their actions in governing and administering the juridic person. 
Thus, for a school that is itself a public juridic person, those who have the 
power to so act on behalf of the school will be those identified as having those 
powers in the juridic person’s statutes. For a school that is operated by a jurid¬ 
ic person (rather than as a juridic person itself), those who have the power of 
governance and administration of the school will be whoever has the power 
of immediate governance of the juridic person, unless the approved statutes 
of the juridic person itself provide otherwise. This is why the pastor of a par¬ 
ish has the ultimate power of governance and administration over a parish 
school: In canon law he is the one who has the power of immediate gover¬ 
nance of the juridic person that is running the school (that is, the parish). 26 

There is some possibility that particular law (a law created by the bishop 
for his diocese) could provide for structures of governance in parish schools 
that confer the ultimate powers of governance and administration over the 
school to someone other than the pastor, but this possible alternative does 
not appear ever to have been employed or attempted in the United States. 
Attempting to alter the governance structure of parish schools in this fash¬ 
ion would likely be greeted with dissatisfaction, if not resistance, by pastors 
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actively involved in the administration of their own schools, and the extent to 
which this could be done canonically without the full support of pastors may 
be open to question and would likely not be able to be accomplished easily. 
On the other hand, some pastors might welcome the establishment of struc¬ 
tures of governance that do not require as much active involvement on their 
part. However, as is always the case, these kinds of questions of governance 
are not unrelated to questions about how the school (or a school system) is 
funded, and the role of the parish as a whole in funding the school. Pastors are 
not likely to consent to structures of governance that require the parish to pro¬ 
vide financial support while at the same time requiring the pastor to relinquish 
his powers of governance and administration over the school. 

As should be evident by now, the diocesan bishop does have certain re¬ 
sponsibilities and powers with respect to schools in his diocese that confer 
upon him powers of governance (if not administration). Care must be taken 
to distinguish these powers of governance over schools in general from the 
more direct powers of governance and administration referred to in canon 118 
when it says that those acknowledged in universal or particular law “represent 
a public juridic person and act in its name.” 27 Canon 1279 helps to clarify the 
implications of canon 118 when it specifies that the administrator of the tem¬ 
poral goods of a public juridic person (if not further specified in the statutes) 
is the one who has “immediate governance” of the juridic person. This helps 
to distinguish between the more general and remote powers of governance 
that a bishop has over juridic persons in his diocese from those of the one 
who “immediately” governs the juridic person. The bishop does not have the 
“immediate” power of governance over juridic persons in his diocese other 
than the diocese itself. That power belongs to whoever is identified in the law 
or the statutes. For a parish it is the pastor (c. 532). Ordinarily “immediate” 
governance means those who administer the affairs of a juridic person on a 
day-to-day basis, rather than the diocesan bishop who has only more general 
supervisory powers in canon law, with the ability to intervene in the admin¬ 
istration of a juridic person when abuses occur (unless, of course, he himself 
is identified as the direct administrator of the juridic person in question in the 
law or the statutes of the juridic person). This distinction may not always be 
clear to non-canonists, and, therefore, it is important to make it as clear as 
possible in the governing documents of the juridic person that confer legal 
status on it in both canon and civil law. 

These features concerning the administration and governance of public 
juridic persons may influence decisions regarding the conferral of such per- 
sonhood on a school, since civil law implications must be taken into consid¬ 
eration. Whenever a school is erected as a juridic person, and whenever a 
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school that is not a juridic person itself is operated by a juridic person, this 
feature of canon law should be fully incorporated into the civil constitution 
of the school. Care should be taken to express and safeguard the supervisory 
role of the competent authority, that is, of the diocesan bishop, while also ex¬ 
pressing and safeguarding the relative administrative independence of those 
who administer the affairs of the school. Care should also be taken to main¬ 
tain the proper degree of separation between the school and the bishop (and 
the diocese) so as to avoid giving the impression that the school is owned 
and operated by the bishop or the diocese. The objective is to avoid creating 
more of a connection between the bishop (and the diocese) and the school 
than would be desirable in the school’s civil constitution. Considerations of 
civil liability are a significant concern: Will the full incorporation of canoni¬ 
cal provisions in the civil constitution of the school make the diocese as a 
whole civilly responsible for liabilities of the school, or does it risk making 
the assets of the school potentially subject to liabilities of the diocese or other 
ecclesial entities in the diocese? Avoiding these results is not necessarily very 
easy, and the structuring of a school or school system with these objectives 
in mind is fraught with pitfalls for the unwary. This is an area where it is par¬ 
ticularly important to overcome any potential misunderstanding of the full 
implications of canon law and civil law and their inevitable interaction by 
civil and canon lawyers involved in the structuring of the school or school 
system. It may further require an assessment of whether current civil law 
offers the means to achieve these objectives adequately, and if not effective 
strategies for securing necessary amendments to the civil law to render these 
objectives achievable. 

If a school is not a public juridic person, the question is going to be how 
to safeguard the proper role of the bishop (or other ecclesial competent au¬ 
thority) in civil law without creating an undesirable degree of relationship 
or mutual identity. The challenge is almost always going to be how most 
appropriately to correlate canonical requirements for the governance and 
administration of schools that wish to be considered Catholic with the civil 
constitution of the school without creating either an undesirable distance or 
independence of the school from ecclesiastical authority or an undesirable 
degree of identification of the school with other ecclesial entities. Too remote 
of an identification of the relationship between the competent authority and 
the school in the school’s civil constitution can result in an inability of the 
competent authority to exercise his proper supervisory role in ways that will 
be recognized and enforced in civil law. Too close an identification may result 
in an undesirable degree of control by ecclesiastical authorities outside of the 
immediate governance and administration of the school, or in the creation of 
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risks that the school and its assets could be subjected to claims originating in 
the acts of some other juridic person or other Church entity official. Thus, the 
ultimate challenge is to preserve appropriate Church supervision over Church 
institutions, here in particular Catholic schools, while identifying them as dis¬ 
tinct units whose operation and assets are separate from other Church entities 
(save for the supervisory powers of the competent authority). Making a con¬ 
ceptual distinction between governance and administration can be a helpful 
way of preserving the appropriate distinction and effectively communicating 
the nature of this distinction to civil authorities who may at some point have 
to make relevant determinations. 

As far as schools or school systems established and directed by the com¬ 
petent authority are concerned, there are basically three options with respect 
to juridic personhood that could be employed in the creation of such a school. 
First of all, a school or school system could be operated directly by the dio¬ 
cese within its existing structure. Since a diocese is a juridic person by the 
law itself (c. 373), a school operated by a diocese can be viewed both as a 
school directed by the competent authority and as one directed by an ecclesi¬ 
astical public juridic person (c. 803 §1). Second, however, a school or school 
system established and operated by the competent authority would not have 
to belong to (or be operated by) the diocesan public juridic person. Rather, 
the competent authority could establish a school or school system as its own 
public ecclesiastical juridic person, in which case its governance would be 
determined by its own statutes (preserving intact, of course, the competent 
authority’s power to intervene in the event of maladministration). Doing so 
would give the school or school system as a juridic person a separate legal 
existence and identity of its own, and would confer upon it certain rights and 
responsibilities in canon law that would have to be respected (for instance, 
perpetual existence and the right to be governed by its own statutes); such 
rights and responsibilities would not exclude all rights and obligations ac¬ 
knowledged by the Code itself regarding schools and juridic persons (such as 
oversight by the competent authority), although some could be modified in 
the statutes (such as the creation of a particular administrative structure some¬ 
what different from what the Code would otherwise contemplate). Since the 
statutes would have to be approved by the competent authority, there is little 
risk of provisions that would alter rights and obligations under the Code in 
ways that would disadvantage or contravene the rights of the competent au¬ 
thority. The important thing with respect to such an independent public eccle¬ 
siastical juridic person would be to exercise great care in drafting its statutes 
in order to assure that the proper role of the competent authority is acknowl¬ 
edged, and that any provisions of the Code that apply to the kind of juridic 
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person created are a part of its civil constitution and enforceable in civil law 
as well. One reason for creating an independent juridic person rather than 
simply having the school or school system operated by the diocese would be 
to create a clear distinction between the legal identity of the diocese and that 
of the school or school system for the purposes of clarifying property own¬ 
ership and issues of liability. So long as this can be done in a way that will 
clearly express the desired degree of separation in civil law while not sacri¬ 
ficing the supervisory role of the bishop required by canon law or the desired 
degree of administrative autonomy of the school in either civil or canon law, 
the conferral of juridic person status in canon law on a school may be one 
creative way of achieving desired ends of school reorganization in ways that 
protect vital ecclesial and civil law interests. 

A third option that would avoid creating or relying on ecclesiastical jurid¬ 
ic persons at all would be to create a school or school system that is explicitly 
declared not to be operated by the competent authority through the ecclesi¬ 
astical juridic person of the diocese, but rather is established and run by and 
through its independent civil structures without any particular ecclesiastical 
juridic status at all. While this alternative may seem attractive for clarifying 
issues of ownership and liability in civil law, the risk it runs is that a civil, or 
even an ecclesiastical, court might determine that notwithstanding protesta¬ 
tions to the contrary the school or system is actually in fact an “apostolate” of 
the juridic person (and civil entity) of the diocese, thus defeating the purpose 
of trying to establish a clearly different legal identity for the school through 
the way it is structured in canon and civil law in the first place. 

Another issue that needs to be considered carefully in determining how 
a school established by the competent authority is to be structured is that 
of governance. As already noted, the Code of Canon Law does require that 
certain powers of oversight be preserved for the competent authority with re¬ 
spect to schools that wish to be considered Catholic. However, that does not 
mean that the school has to be run by the competent authority. It may be use¬ 
ful, therefore, to make a distinction between governance and administration 
(in the strict or specific day-to-day sense). In doing so, governance is meant to 
refer to the more remote kinds of authority an official with governing powers 
has to exercise oversight over the proper running of an institution, but which 
do not imply involvement in day-to-day operational decisions and adminis¬ 
tration. Administration, on the other hand, is meant here to refer to day-to- 
day administration. By analogy to civil law structures, it would be something 
like the distinction between a state superintendent of schools who can es¬ 
tablish uniform rules for the administration of schools in his state that apply 
equally to all schools of the same kind, and who can intervene if a school is 
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being maladministered, but who does not have the authority to interfere in the 
day-to-day administrative decisions of the principal and other officials who 
actually operate schools on a day-to-day basis. Or, it is like the difference be¬ 
tween the state legislature, governor, and other state officials, and the mayor 
of a city and city council, or the administrative departments of a city. State 
authorities can pass laws and create regulations that must be followed by cit¬ 
ies, but no one would say this means that the state owns the city’s property, 
or that state officials can decide how and when to schedule vacation time for 
city employees. It also means that liabilities created by the city in its day-to- 
day operations will not be enforceable against property of the state, but only 
against property of the city. 

Canon 118 provides that a public juridic person is governed (and there¬ 
fore administered) by whomever universal or particular law recognizes as 
having that authority, or by whomever the statutes provide has that authority. 
One can see, therefore, the importance of the statutes of a juridic person. If 
the statutes do not provide otherwise, the competent authority over a juridic 
person is the one who acts on its behalf (immediately governs and admin¬ 
isters it). 28 However, the statutes can provide that someone other than this 
competent authority represents and acts in the name of the juridic person. 
The intended distinction between governance and administration could be 
established in both canon and civil law, therefore, through the identification 
of who has such powers in the ecclesiastical statutes of the juridic person and 
the governing documents of the civil entity. The competent authority over the 
juridic person would always retain his powers of oversight and general gover¬ 
nance, whereas day-to-day administrative authority could be granted to some 
other person or persons (including a “board” with respect to certain kinds of 
decision-making authority). 

It should perhaps be noted that canon law and canonical tradition do not 
themselves make such a sharp distinction between “governance” and “admin¬ 
istration.” “Administration” is very often understood in the Code as entailing 
exercise of the “power of governance,” and “governance” to include acts of 
administration. Thus, it should be clearly understood that the distinction be¬ 
tween governance and administration suggested herein is not a clear canoni¬ 
cal distinction, but rather one that is being employed to distinguish between 
the remote powers of governance and administration that diocesan bishops 
(and certain others) possess in canon law and direct administration. This dis¬ 
tinction is drawn as much to clarify for civil law purposes the very real dis¬ 
tinction that exists in canon law between these two kinds of authority as to 
express any clear canonical distinction. 
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For any school that is not operated by the competent authority, but by 
some other ecclesiastical public juridic person, most of the considerations al¬ 
ready noted apply with regard to the three options identified for how a school 
or school system might be given juridic status in canon law. Flowever, in the 
case of schools run by other juridic persons, unless the statutes provide oth¬ 
erwise, the person with administrative authority will be understood canoni¬ 
cally to be whoever has the power of governance over the juridic person that 
is operating the school. Thus, if a school is a true “parish” school, the pastor 
has the power of governance and administration over the school. Pastors have 
wide discretion with respect to how that power is exercised and how its ex¬ 
ercise is structured, but it remains true that the pastor has that ultimate power 
and responsibility over a true parish school no matter how it is structured 
administratively. 29 With respect to other schools run by other public ecclesi¬ 
astical juridic persons, the same is true with respect to whoever has the power 
of governance over the juridic person running the school. Thus, once again 
great clarity ought to be the aim in the governing documentation respecting 
how a school is to be administered and governed to acknowledge and identify 
the actual chain of governance as it would be determined by an application of 
the provisions of the Code of Canon Law. If that chain of governance is not 
what those who are responsible for the school want, then some other form of 
organization should be considered, whether establishing the school or school 
system as its own public ecclesiastical juridic person, or creating a separate 
identity (and governance structure) for the school in some other way without 
conferring upon it any particular ecclesiastical juridic status. 

One of the most important features of conferring juridic personhood on 
an entity in canon law is that its existence becomes, at least theoretically, per¬ 
petual. 30 What this actually means is that the entity acquires a juridic right to 
continued existence and may not be “extinguished” (taken out of existence, 
dissolved as a coiporate entity, closed) arbitrarily or at the sole discretion of 
any individual or authority inside or outside of the entity, but only through 
compliance with provisions of the law or its own statutes concerning the man¬ 
ner in which it may be declared “extinguished.” In other words, juridic per¬ 
sonhood confers upon a juridic person the legal right to continued existence 
that can only be overridden with great difficulty, especially if those respon¬ 
sible for or involved with the juridic person do not want it to be closed or 
“extinguished.” There are today, for instance, many familiar cases of efforts 
to close or reconstitute parishes that parishioners or parties responsible for 
administration of a parish have resisted that have been reported in the popular 
press. Notwithstanding such resistance, it is possible for a juridic person to 
be extinguished under various circumstances, particularly if those involved 
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recognize a need to do so. It is also possible for juridic persons to be merged, 
which could have implications for Catholic school “systems” where there is a 
perceived need to close and consolidate two or more schools. Canon law con¬ 
tains general provisions regarding how juridic persons can be either divided 
or merged that set forth equitable principles for distribution of the property of 
the persons involved. 31 The important thing, once again, is to realize that such 
measures can be taken, and that canon law allows sufficient flexibility to do 
so in ways that are sensible in light of local conditions. 

Thus far the concept of the “juridic person” has been discussed almost ex¬ 
clusively with respect to individual schools. It should not be forgotten, how¬ 
ever, that a whole school system could be created as a juridic person in itself 
(and once again, because of the ways in which education affects the public 
good, the presumption is that we would normally be talking about a public 
ecclesiastical juridic person). This is one creative possibility that could be 
considered for structuring a Catholic school “system” or “school district” that 
provides for centralized administration while clarifying the desired degree of 
separateness from other ecclesial entities (such as parishes or the diocese). 
This could be a possible alternative under certain circumstances, in particu¬ 
lar where the desirability of moving away from a parochial or parish school 
model for grade schools toward a more centralized structure of administration 
and governance is perceived. The creation of such a juridic person could be 
one way of relieving parishes of the responsibility of administering a school, 
and also facilitate arriving at more equitable formulas for funding the schools 
involved. Thus, creative thinking could lead to utilizing the concept of the 
public ecclesiastical juridic person in ways that fit well with the best civil 
constitution for a school “system” that would better serve the needs of the 
Church and parishes in general and those who are seeking a Catholic school 
education for their children in particular. 

Canonical Role of the Bishop 
Governance versus Administration 

A distinction has been drawn between governance and administration in re¬ 
lation to juridic persons in general. There is value in considering the impli¬ 
cations of this distinction in relation to schools in particular because of the 
important, and in fact essential, role that canon law assigns to the diocesan 
bishop with regard to Catholic schools. It may be helpful to distinguish these 
roles further by highlighting two different kinds of roles that diocesan bish¬ 
ops have in relation to Catholic schools. The one we will refer to as oversight 
authority; the other as involvement with the schools. The first is a power to 
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intervene in exercising the responsibility of oversight that canon law assigns 
to the diocesan bishop with regard to Catholic schools. The second concerns 
the bishop’s involvement with Catholic schools in his diocese. The bishop’s 
involvement with Catholic schools is less defined in canon law than his mini¬ 
mal duties with regard to oversight. Bishops should always be involved with 
Catholic schools in their dioceses, but the degree and kind of involvement 
they have will be subject to a variety of factors, and is not prescribed by can¬ 
on law in any particular way. On the other hand, there is a minimum level of 
oversight that a bishop must exercise over Catholic schools in his diocese, 
and it is presumed that he must intervene in some way if that oversight reveals 
that something is wrong, whether that be with respect to Catholic identity, the 
professional or personal conduct of school officials or personnel, or simply 
with respect to the general educational quality of the school. 

Intervention. As everyone who is involved with Catholic education and 
canon law knows, the primary responsibility for providing children with an 
adequate education in general, and with an adequate education and formation 
in the Catholic faith in particular, rests with the parents of Catholic children. 32 
Canon law asserts that parents must have true freedom in choosing schools 
for their children, and that the Christian faithful must therefore be concerned 
that civil society recognizes this freedom and even supports it through school 
subsidies. 33 The Christian faithful have a right to establish and run schools of 
whatever kind they choose, but they are especially directed to foster Catholic 
schools and assist in their establishment and maintenance. 34 Religious insti¬ 
tutes (commonly referred to as religious “orders”) devoted to education are to 
dedicate themselves to Catholic education through their schools (established 
with the consent of the diocesan bishop). 35 Thus, diocesan bishops have a 
fundamental role in relation to the establishment of Catholic schools by re¬ 
ligious orders in their dioceses, because the law requires their intervention 
through the giving of consent whenever there is a desire to establish such a 
school. Furthermore, if schools imbued with a Christian spirit are lacking in a 
given diocese, the bishop has an affirmative duty to see to it that such schools 
are established. 36 

Bishops have special responsibilities with respect to the teaching of 
Christian doctrine in the schools in their territory. First of all, canon 804 §1 
provides that the Catholic religious instruction and education provided in any 
school whatsoever is subject to the authority of the Church, and that the con¬ 
ferences of bishops are to issue general norms regarding the giving of re¬ 
ligious instruction in their territories. Diocesan bishops are furthermore to 
regulate and exercise vigilance over the giving of such instruction in their 
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dioceses. 37 In particular, the local Ordinary has a duty to see to it that those 
appointed as teachers of religious instruction in schools (the canon saying 
“even in non-Catholic ones”) are outstanding in correct doctrine, the witness 
of a Christian life, and teaching skill. 38 Given the affirmation in canon law 
that the giving of such instruction is subject to the authority of the Church, 
the canon clearly implies a canonical right of the bishop to intervene in ca¬ 
nonically appropriate ways if teachers of the Catholic faith are found want¬ 
ing with respect to the correctness of their teaching of doctrine, probity of 
life, or teaching skill. 39 In fact, canon 805 acknowledges the right of the local 
Ordinary in his own diocese to appoint or approve teachers of religion and 
even remove them or demand that they be removed if a reason of religion or 
morals requires it. Thus, a diocesan bishop can appoint teachers of religion in 
his diocese, and also has a right to approve those who do teach religion, but 
the law does not require that he do either. He could allow religion teachers to 
be appointed freely by the institutions where the Christian religion is taught 
even without his approval. However, the law reserves to the bishop the right 
to demand that a particular teacher be removed, or to remove him or her him¬ 
self, if he feels that reasons of doctrine, competence, or moral probity require 
it. While the law speaks about the teaching of Christian doctrine in general, 
for our purposes we are concerned with the teaching of Christian doctrine in 
Catholic schools. Thus, aside from any role the diocesan bishop may have or 
assume with respect to the selection of religion teachers and the teaching of 
religion in Catholic schools in his diocese, the law does reserve to him the 
right to remove teachers he considers inappropriate or inadequate regardless 
of the nature of any formal role that he has or does not have in the actual 
structures of governance and administration of the school. 

Beyond his vigilance over the teaching of religion in particular, the law 
gives the diocesan bishop a more general right to “watch over and visit the 
Catholic schools in his territory, even those which members of religious in¬ 
stitutes have founded or direct.” 40 Furthermore, he is to issue prescripts re¬ 
garding the general regulation of Catholic schools valid as well for schools 
directed by religious institutes while not prejudicing their autonomy concern¬ 
ing internal administration. 41 Thus, as can be seen canon 806 itself seems to 
recognize the kind of distinction between governance and administration that 
we have been relying on to try to describe the proper role of the diocesan 
bishop when specific provisions of the governing norm s of a given school 
do not give him a more direct role, and as the law says even with regard to 
schools run by religious. Furthermore, while it is primarily the responsibil¬ 
ity of the administrators of Catholic schools to see to it that the quality of 
instruction in their schools is at least as high as that of other schools in the 
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area, this responsibility is to be fulfilled “under the watchfulness of the local 
Ordinary ,” 42 once again strongly implying the right of the Ordinary to inter¬ 
vene when there are lapses in this regard. 

Finally, the instruction and education given in a Catholic school “must be 
grounded in the principles of Catholic doctrine; teachers are to be outstand¬ 
ing in correct doctrine and integrity of life .” 43 It is in connection with this af¬ 
firmation, and in the same canon, that the law provides that no school “even 
if it is in fact Catholic, may use the name ‘'Catholic school ’ without the con¬ 
sent of competent ecclesiastical authority .” 44 While there may be a variety of 
other means through which the local Ordinary could intervene to assure the 
Catholic identity of a school calling itself Catholic, or to assure the probity 
of life of personnel and soundness of religious education being provided, a 
principal means of doing so must be seen as this power to allow a school to 
refer to itself as Catholic or not. One would hope that numerous other steps 
would be taken before a bishop ever threatened to deny a school the right 
to refer to itself as “Catholic” if problems are perceived, but it is clear that 
at some point the local Ordinary (or whatever other ecclesiastical authority 
might have competence in particular circumstances) does have such power 
regardless of any other considerations regarding school structure, governing 
norms, or administrative practices. Hopefully the necessity of ever having to 
resort to such steps will be obviated by the local Ordinary’s prior involve¬ 
ment with the schools in his diocese, regardless of how close or distant that 
involvement may be, and through the ability of the local Ordinary to remain 
sufficiently aware of what is going on in the schools to be able to recognize 
and address problems or potential problems at a very early stage. Ordinarily 
the goal would be to mediate the resolution of problems at the lowest possible 
administrative level before they mushroom into something that threatens the 
Catholic identity of the school or causes the bishop to feel that he must threat¬ 
en withdrawal of the canonical right of the school to refer to itself as Catholic. 
This brings us to the question of the ongoing involvement of the local bishop 
with the schools in his diocese. 

Involvement. Beyond the minimal levels of oversight of Catholic schools 
that the Code requires diocesan bishops to exercise and to which Catholic 
schools must accede, it is important that diocesan bishops and Catholic 
schools work out the level of involvement that the bishop will have with the 
schools beyond what is minimally required and how that involvement will 
occur (that is, through what formal structures and in what informal ways). 
When all is said and done, the smooth operation of Catholic schools in a 
diocese, and the expression and preservation of the Catholic identity of those 
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schools, will be as much a matter of the Catholic school culture of the diocese 
as of formal structures and articulated norms in canon and civil law. It is im¬ 
portant and helpful to have well-defined structures and explicit norms, but in 
the end structures and norms will mean little if there is not a smoothly operat¬ 
ing and comfortable relationship between the bishop and each of the schools 
and the school community as a whole. Thus, it is always helpful to view struc¬ 
tures and norms as serving the greater objective of achieving and preserving a 
truly Catholic identity for each Catholic school, facilitating the smooth opera¬ 
tion of day-to-day school life, and the delivery of high-quality general educa¬ 
tion and religious instruction and formation. These ends are most effectively 
served by the kind of Catholic school culture that prevails in the diocese, not 
by norms of law and governing documents and practices. Equally important 
goals are protection of the security of each school in the possession of the ma¬ 
terial things it needs to function well in both canon and civil law, and clarity 
in and the protection of appropriate governing structures. These latter objec¬ 
tives do involve concrete legal norms and articulated norms of governance 
and administration more than simply the kind of Catholic school culture that 
develops. They require clearly articulated norms that can be relied on to guide 
the technical aspects of governance and administration, and a lack of clarity 
in this regard creates significant risks. The formerly mentioned objectives, 
on the other hand, depend much more on the kind of spirit that prevails in a 
Catholic school culture and the quality of the interpersonal relationships of 
those who participate in that culture. It is not necessary to discuss what may 
be optimum vehicles and patterns of relationship for achieving these objec¬ 
tives, other than to note two or three alternatives that may be helpful in foster¬ 
ing the kind of relationships that will best help to achieve these objectives. 

It is not necessary to discuss issues concerning the involvement of a bish¬ 
op with schools operated by the competent authority, since those schools are 
already under the direct supervision and administration of the bishop or those 
who report directly to him. Obviously, the bishop is already significantly in¬ 
volved. And the structures of governance and norms that guide the bishop’s 
involvement will in this case be entirely within the bishop’s discretion and he 
will necessarily already have a very high degree of awareness of what is go¬ 
ing on in the school and the ability to intervene and direct the affairs of the 
school if and when necessary. 

It is less obvious how to achieve the appropriate and desired degree of 
involvement, vigilance, and supervision by the bishop when dealing with 
schools operated by other public ecclesiastical juridic persons, or schools 
with no canonical juridic status that are merely “recognized” as Catholic. The 
first issue to resolve in this case will be whether or not the diocesan bishop 
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will hold any formal position in the governing structure of the school. Canon 
law does not require that the bishop have a formal position in such schools 
or on their “boards,” but he may. Thus, it should be decided at the outset 
whether or not it is advisable for the bishop to hold such a position. Ease of 
supervision and vigilance tend to weigh in favor of bishops having such posi¬ 
tions, but the risk of too close a structural identification of the school with the 
diocese or other ecclesial entities in civil law can weigh against it (depending 
on the law of the particular jurisdiction involved). It is essential, therefore, 
that school organizers and diocesan officials work closely with both civil and 
canonical counsel to assess the benefits and risks of having the bishop hold 
an official position in the formal school structures (ecclesiastical or civil) and 
come to a prudent decision about whether this will be the best way for the 
bishop to serve his essential canonical role. Beyond that, however, in particu¬ 
lar instances there may be a desire for the bishop to be on the board of trustees 
or serve in some other official capacity in the school for other reasons (for 
instance, a particular bishop’s special interest or expertise in Catholic educa¬ 
tion and his ability to contribute in some particular way to the success of the 
school through such more direct involvement in the running of the school). It 
must be home in mind that whether or not the bishop has an official position 
in a Catholic school, his canonical duty and powers of oversight remain and 
must be able to be exercised. The question is how much further beyond the 
bishop’s essential and minimal role the bishop and the school wish to go in 
a given instance, and how formal do they want the bishop’s relationship and 
powers of governance and administration over the school to be. 

If the bishop is not to have a formal position in the structures of gover¬ 
nance and administration of a school, the question becomes one of how the 
bishop’s essential role will be fulfilled, and also how strong and how direct 
an informal relationship the bishop and the school want there to be between 
the bishop and the school. Minimal powers of oversight in canon law will 
always permit a bishop to intervene when he feels there are problems in a 
given Catholic school, but that does not prevent a greater degree of relation¬ 
ship between the bishop and his delegates and the school to be agreed upon, 
either through formal or informal agreements and structures or that simply 
develop as a result of the Catholic school culture of the particular diocese 
in question. What is to be encouraged, however, is that bishops and school 
officials recognize when there is insufficient clarity in their understanding 
of the bishop’s role and how it is to be fulfilled, or regarding the degree to 
which the bishop would like to be involved or the school community would 
like him (or his delegates) to be involved, and then work toward greater 
clarity, whether that can be achieved through informal understandings and 
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agreements or requires more documented and formal agreements, under¬ 
standings, and articulated norms. 

It may once again be helpful to think in terms of administration versus 
governance in this context. Do the bishop and school officials want the bishop 
to be involved in the actual administration of a Catholic school, or do they 
prefer that his role be limited to one of supervisory governance? If gover¬ 
nance, what kind and what level of governance: direct governance through 
membership on a board or in some other way that recognizes powers of direct 
governance in both canon and civil law, or indirect governance by way of 
oversight relying on the existing norms of canon law? The first kind of gover¬ 
nance will give the bishop a greater hand in setting policies for a school, and 
planning and evaluating its performance. The second will tend to limit the 
bishop’s role to intervening when concerns come to his attention, otherwise 
exercising a more or less “hands off’ approach. It is the belief of the author 
that the smooth and successful operation of Catholic schools will best result 
from a fairly explicit understanding of which kinds of governance and ad¬ 
ministration the bishop (or any other relevant competent authority or Church 
official) will have in Catholic schools in general, and in particular Catholic 
schools, and that when all is said and done arriving at such understandings de¬ 
pends on the quality of the relationship between a diocesan bishop and other 
Church officials and school administrators and officials. The important thing 
is that the right kind of conversation takes place, and that all involved arrive 
at a high degree of confidence that they understand one another; and that rela¬ 
tionships are such that those involved recognize early on when there is a lack 
of sufficient understanding and agreement. Furthermore, it is important that 
all concerned tend to the relationships involved and continually maintain the 
necessary degree of understanding and cooperation to avoid serious problems 
developing through a lack of communication, understanding, or respect for 
the appropriate roles that everyone interested in the well-being of Catholic 
schools should and must be allowed to fulfill. 

Correlating Civil and Canon Law Structures and Requirements 

One of the most important relationships to cultivate and assure functions well 
is the relationship between those who advise the bishop, diocesan officials, 
and Catholic school officials regarding civil law and those who advise them 
regarding canon law. One of the most important concerns of the Church in the 
United States today should be to achieve a greater consonance between civil 
and canonical structures and a greater coordination of the way Catholic insti¬ 
tutions are understood to function in canon and civil law. Many very serious 
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problems can arise in the life of the Church and Catholic institutions, par¬ 
ticularly schools, when they end up with a dual identity, one identity in civil 
law and another in canon law, which do not harmonize well with one another. 
When essential features of an institution’s ecclesial identity do not correlate 
well with those of its identity in civil law, serious problems are likely to arise. 
It is not difficult for this kind of situation to come about, because canon and 
civil law are in many ways similar but in other ways quite different. 

Those who are experts in canon law often believe they understand civil 
law well, when in fact they may not understand it very well at all. Likewise, 
those learned in civil law sometimes believe they can read the Code of Canon 
Law and come to understand its provisions quite easily, not realizing that the 
tendency will be to read the provisions of the Code through a civil law lens 
and interpret its provision in relation to civil law concepts that are not the same 
as those undergirding canon law, or that perhaps do not exist in canon law at 
all. English translations of the Code sometimes use language similar to that 
used to express civil law concepts familiar to civil law interpreters but that in 
fact have a somewhat different meaning in canon law. This can seriously ex¬ 
acerbate the problem of miscommunication between civil and canon lawyers. 
Thus, it is extremely important that civil law experts and canon law experts 
learn how to engage in dialogue with one another when working on projects 
that involve Catholic institutions, for our purposes Catholic schools, so that it 
will be possible to coordinate adequately civil law dispositions with those of 
canon law in ways that will safeguard the proper ecclesial role of those who 
have canonical oversight of Catholic schools while not creating embarrass¬ 
ing or very risky consequences in the civil organization of the school or other 
institution in question. In doing so, the essential issues are: (a) assuring that 
the structures of governance, oversight, and administration required by canon 
law will be recognized and respected in civil law, while (b) protecting the se¬ 
curity of the temporal goods ( property and other assets) of the institution both 
with respect to ownership (establishing clear title or ownership of property) 
and protection from ruinous liabilities (including establishing legally limited 
liability). 

There should be no reluctance to acknowledge openly that for the sake 
of providing children with a sound education and a good religious formation 
it is necessary to seek and to achieve limited liability for the institutions that 
provide this service. This is a benefit that other kinds of corporate entities are 
afforded by civil law in the United States, and there is no reason why Catholic 
schools and other Church institutions should not enjoy that same benefit for 
the sake of the greater good of educating children and providing them with 
religious formation (or to safeguard the other kinds of charitable services the 
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Church provides). Indeed, it is a canonical duty of administrators of Church 
goods to see to it that the goods of the institutions they are involved with are 
protected by civilly valid means , 45 a duty that those who advise them regard¬ 
ing civil and canon law should help them find effective ways of fulfilling. 

To return to a point made at the outset of this article, there can be no “one 
size fits all” solution to the question of how best to organize a Catholic school 
under civil law to correlate with the requirements of canon law, or the best 
structure to choose in canon law to correlate its canonical structure with an 
appropriate civil law structure. Solutions are highly dependent on the civil 
law of the particular jurisdiction in question, the particular school one finally 
decides to have under canon law, and whether or not the civil law of the par¬ 
ticular jurisdiction allows for a form of organization that will adequately al¬ 
low for the requirements of canon law and the canon law structure chosen to 
be given expression and respected in civil law without adverse consequences. 
There is a growing awareness that this is a problem plaguing virtually all 
Church institutions and structural entities, although our concern is schools 
specifically. Thus, it may be helpful to review the essential kinds of schools 
that can be recognized as “Catholic schools” in canon law, and then sum¬ 
marize very briefly the basic kinds of organizational structures utilized for 
schools in American civil law, and then ask how these different modalities 
can be correlated in the structuring of a given school. 

Once again, a “Catholic school” in canon law is a school that is operated 
by the competent authority (for our purposes a bishop or diocese), one that 
is operated by some other public ecclesiastical juridic person, or one that is 
“recognized” as Catholic by the competent authority. As already noted, this 
definition of the different kinds of entities that can be considered a Catholic 
school allows for a great deal of latitude regarding how a particular school 
may be organized under both canon and civil law. If it is a school operated by 
the competent authority, the fundamental issue is going to be whether or not 
it is desirable for the school to be understood in civil law as a subdivision of 
the diocese (thus making it an asset of the diocese, and also its assets liable 
for general liabilities of the diocese and the diocese liable for its obligations). 
If that is not what is desired, then civil law experts must be asked if there is a 
way to give the school a juridic personality in civil law that will establish the 
desired degree of separation between the school and the diocese (and other 
ecclesial entities) while preserving the competent authority’s ability to gov¬ 
ern and administer the school directly. With respect to a school operated by 
some other ecclesiastical public juridic person, what civil law structure will 
best express its independent identity from the diocese (or for that matter from 
“the Church,” even as a part of the Church, while remaining an independent 
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or quasi-independent entity), while also allowing in civil law for the level of 
oversight on the part of the diocesan bishop anticipated by canon law? As far 
as schools with no ecclesiastical juridic personality that are nonetheless “rec¬ 
ognized” as Catholic are concerned, how will the appropriate oversight role 
of the bishop be recognized and protected in civil law? 

Civil law allows for a variety of means for establishing the ownership of 
an entity’s assets, and for structuring its governance and the administration of 
its affairs and assets. Beyond what is generally available, any given jurisdic¬ 
tion in the United States may also offer its own unique alternatives. We have 
already identified ownership, administration, and governance as the essential 
ecclesial concerns. The question will be, then, how any given civil structure 
(or the lack of an articulated civil structure) will affect those issues in civil 
law. Civil law may have to be relied on to enforce questions of ownership, 
and perhaps even of administration and governance, according to the norm 
of civil law irrespective of canonical requirements when the issue at hand is 
considered not to involve the “internal governance” of a Church institution, 
but rather only matters of purely civil law. Civil courts may not agree that a 
particular question concerns internal Church governance even if the Church 
is convinced that it does. In such instances, if the jurisdiction of the civil court 
is properly invoked, the court is more than likely to resolve the question at 
hand and enforce its judgment regardless of a Church institution’s position on 
the matter. Thus, it is extremely important to do everything possible to assure 
from the outset that the Church institution’s affairs have been structured in 
civil law in ways that correlate with the canonical rights and responsibilities 
at stake, so that the canonical rights and responsibilities can be enforced in 
civil law in ways similar to the results that would be obtained under canon 
law alone. 

Generally speaking, property is owned and the affairs of an organiza¬ 
tion are administered and governed under American law in one of four basic 
ways: as a sole proprietorship, as a partnership, as an association, or as a 
corporation. Furthermore, with respect to charitable enterprises, it is often 
possible for property to be held by and governed as a trust. Each of these 
alternatives has its own civil law implications. Sole proprietorship gives, in 
many ways, the highest degree of control and recognition of ownership to a 
single individual, but it does nothing to insulate an organization or the indi¬ 
viduals involved from liabilities associated with the activities of the organiza¬ 
tion or the individuals involved. Partnerships afford less individual control in 
decision-making, but also do little if anything to limit liability: In fact, they 
make partners equally liable for one another’s actions within the scope of the 
partnership. Associations allow greater protection for members from personal 
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liability for actions of the association as such, but do not protect the assets of 
the association itself. The law does not generally prescribe particular struc¬ 
tures of governance to protect members in the decision-making processes of 
an association, although civil law may recognize and enforce operating rules 
explicitly adopted by the organization itself, at least as among the members. 
However, internal structures of governance would not necessarily protect the 
organization or its members from liabilities to third party nonmembers. 

The coiporate form of organization under civil law may be the most pop¬ 
ular for schools and many other Church entities because of the advantages 
it offers for creating a separate and distinct legal identity for the coiporate 
entity, which allows it to own its own property and govern itself as a distinct 
legal entity separate from the individuals who create and operate it. The li¬ 
ability of a corporation is limited in civil law to the assets of the coiporation 
and cannot be imposed on the individuals involved or some other entity not 
included in the identity of the coiporation. However, some requirements of 
corporate law may challenge or even contradict the kinds of power of inter¬ 
vention and oversight that canon law accords to the diocesan bishop or some 
other Church authority once an entity is established as a civil coiporation, 
especially if the articles of incorporation and bylaws of the corporation are 
not written very carefully and the coiporation itself is not careful to function 
in accordance with all of the applicable norms of civil corporate law and its 
own bylaws. Civil law does recognize a variety of different kinds of corpo¬ 
rations in different jurisdictions, including corporations sole, business cor¬ 
porations, municipal corporations, charitable corporations, and professional 
corporations. Some jurisdictions may also recognize a special category of 
corporation for schools. The co mm on features of all that are pertinent to the 
current discussion are the capacity to exist, function, and be governed as a 
corporate entity, and limited liability (that is, liability limited to the assets of 
the coiporation and that cannot be assessed against the individuals involved 
in the corporation or entities outside of the corporation’s structure, although 
there are very exceptional circumstances when a court will allow liabilities to 
be apportioned beyond the limits of the corporation, but they are not relevant 
to the current discussion). As far as schools are concerned, the most important 
consideration is that those responsible for the school make sure they under¬ 
stand completely all of the implications in civil law if the coiporate form is 
chosen, and examine carefully with canonical and civil law advisors who are 
adequately schooled in one another’s disciplines the extent to which the cor¬ 
porate form will accord well with the ecclesial form of organization desired, 
and that great care is taken to assure that the coiporate articles and bylaws re- 
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fleet the ecclesial structure and norms of governance and administration they 
want to apply to the school. 

One device long utilized by civil lawyers in circumstances similar to 
those involved in correlating the ecclesial and civil structures and norms of 
governance for a Catholic school is “incorporation by reference.” American 
coiporate law in particular affords individuals and organizations a great deal 
of latitude, in fact, almost unlimited latitude, in organizing, governing, and 
administering the affairs of the corporations they create however they wish. 
The only essential is that the coiporate documentation express the form of 
organization and governance and the norms for administration that the orga¬ 
nizers desire for the entity, and that the entity then govern and administer its 
affairs according to that structure and those norms once it is given a recog¬ 
nized existence in civil law. It is possible in formulating coiporate documents 
to incorporate by reference other documents without setting forth all of their 
provisions, so long as the other documents are clearly identified and readily 
available. Thus, it would always be possible to incoiporate particular provi¬ 
sions of canon law in the articles of incoiporation or bylaws of a civil corpo¬ 
ration, either by setting forth the relevant canonical provisions verbatim or by 
simply identifying them and incoiporating them “by reference” (with explicit 
identifying information regarding the provisions one wishes to incoiporate by 
reference). It would also be possible to simply state in the articles or bylaws 
that the coiporation is governed by “the Code of Canon Law” or “canon law” 
to the extent applicable, or some such language, although the more general 
the reference in coiporate documents the more open they will be to interpre¬ 
tation. In the event of any disagreement or dispute over the meaning of the 
incoiporation by reference, expert testimony by individuals learned in canon 
law would be required to attempt to resolve differing inteipretations. 

If the device of incoiporation by reference is employed, one should be 
especially careful to avoid conflicts or contradictory provisions between what 
is explicitly stated in the articles or bylaws and whatever is incorporated by 
reference. If it is intended that canon law will trump civil law or specific pro¬ 
visions in the articles or bylaws in a given instance, the circumstances under 
which canon law is to prevail should be specified in the incoiporating refer¬ 
ence. However, careless use of incoiporation by reference could create more 
problems than it solves, especially to the extent that it appears to integrate 
the civil coiporation into a larger ecclesial coiporate entity, possibly defeat¬ 
ing one or more of the purposes for which civil incoiporation was chosen in 
the first place (i.e., to create a separate and distinct legal identity for the cor¬ 
poration, in this instance a school or school system, and to limit liabilities to 
the assets of that coiporation and insulate the entity). Thus, if incoiporation 
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by reference is going to be utilized, it is very important that one make sure 
of its effects on the overall interpretation of the corporate documents and 
its possible effects in civil law. In the event that civil law issues have to be 
determined by a civil court, it is the civil court that will be interpreting the 
corporate documents. Thus, one should assure that the meaning and intent of 
any incoiporation by reference will be clear to any civil law judge reading the 
documents, and that doing so really accomplishes what was aimed at. On the 
other hand, caution should be exercised to avoid unintended consequences, 
such as creating an entity that looks like just one part of another entity, rather 
than an independent entity subject to reserved powers of ecclesial governance 
in certain well-defined circumstances. 

Once again, it is not possible to prescribe the best possible civil law ve¬ 
hicle for correlating the requirements of canon law with those of civil law in 
order to express clearly in both laws the kind of Catholic school one wishes 
to have. Often it will be difficult to achieve such correlation in a way that will 
assure that the school will be able to function in ways that will achieve all of 
the consequences one wants in both canon and civil law. After deciding upon 
the kind of Catholic school one wants in canon law, and how to arrange in 
canon law for the desired relationship between the competent authority and 
the school while safeguarding the canonically required degree of oversight, 
one should study very carefully the available civil law modalities in the ju¬ 
risdiction in which the school is going to exist, and, with the advice of com¬ 
petent civil and canon law experts, determine the best way to correlate these 
structures with the best civil law structure available in the jurisdiction. It is 
important that this task be undertaken with the utmost seriousness and with 
the very best advice obtainable from the canonical and civil law perspectives. 
It is important to take the time necessary to assure that the key individuals in¬ 
volved understand thoroughly the civil and canonical consequences of what¬ 
ever forms of organization are being considered in both canon and civil law 
before creating the particular juridic status according to which the school will 
exist and function. Not infrequently, it may not be possible to achieve a per¬ 
fect fit between the requirements of canon law and what is available in civil 
law. If this is the case, there is no reason why the Church should not approach 
the state legislature to request modifications in the law that would make more 
appropriate vehicles available in civil law for expressing the true nature of 
the school canonically, while providing adequate and reasonable protection 
for school assets and assuring school governance and administration in accor¬ 
dance with all that is required and desired from the canonical perspective. 
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Conclusion 

Catholic schools in the United States have entered a new era. Until very re¬ 
cently parish schools have been the norm for Catholic grade schools, although 
Catholic high schools have been based on a variety of models ranging from 
schools run by religious orders to diocesan schools to cooperative schools 
and so on. For a variety of reasons the need is being felt today to reorganize 
Catholic schools and Catholic school systems. The vision of Catholic educa¬ 
tors for reorganizing Catholic educational institutions is often marked by an 
inspired creativity. Not infrequently, this spirit of creativity encounters inter¬ 
pretations of canon law that are experienced as obstacles, leading to a sense 
of frustration that is only exacerbated by a growing awareness of the impor¬ 
tance of correlating canonical juridic structures with the civil law structures 
employed to assure the security of property ownership and certainty of gov¬ 
ernance of schools before the civil law. 

The purpose of this chapter has been to consider the alternatives that 
canon law makes available for the structuring of Catholic schools. In do¬ 
ing so we first looked at what a “Catholic school” actually is as far as canon 
law is concerned, discovering three kinds of schools that can be classified 
as “Catholic” in canon law: those established and operated by hierarchical 
Church authorities themselves, those operated by an ecclesiastical public ju¬ 
ridic person (including but not limited to schools run by religious orders), and 
schools “recognized” as Catholic by the competent ecclesial authority. 

In order to understand better the implications of choosing one rather than 
another of those three kinds of Catholic schools we examined what a “ju¬ 
ridic person” is in canon law, the distinction between “public” and “private” 
juridic persons, and various implications of employing juridic person status 
for a Catholic school at all. We considered further the distinction between a 
school that is itself a juridic person and schools that are not themselves juridic 
persons but are run by an ecclesiastical public juridic person. In looking at 
all of this we highlighted the importance of correlating the ecclesial structure 
chosen for a school or school system with the civil structure employed, so 
as to avoid creating a “dual identity” for a school with elements of its civil 
structure and governance provisions at odds with those of its ecclesiastical 
identity and structure. 

We reviewed the essential role of oversight that a diocesan bishop has 
over the Catholic schools in his diocese, but also the different levels of in¬ 
volvement that a diocesan bishop may wish to assume in Catholic schools in 
general and in specific schools and that school officials might find desirable. 
We then took a very brief look at the principal forms of property ownership 
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and organization that coiporate entities, in this case schools, may employ un¬ 
der civil law in the United States, again highlighting the importance of being 
aware of the different alternatives available and then intentionally choosing 
and clearly expressing the kind of structuring and norms of governance and 
administration being employed for the school in both canon and civil law, 
with a view once again toward correlating the dispositions chosen under both 
systems so as to create, to the greatest extent possible, a single identity and 
set of governing norms for the school that will have the same effects in both 
canon and civil law. We noted that underlying concerns in making decisions 
about school structure and governance are assuring the oversight role of the 
competent authority, facilitating the desired level and form of involvement of 
the competent authority (diocesan bishop) in the school or school system, cre¬ 
ating the desired degree of separation between the school in its legal identity 
and the competent authority and other Church entities, adequately safeguard¬ 
ing the ownership and security of property owned by the school, limiting the 
legal liability of the school to the desired extent and to the extent permitted 
by civil law, and safeguarding in civil law the desired structure of governance 
and administrative authority in the school. 

When all is said and done, it is hoped that both a fuller and a more par¬ 
ticular understanding of what canon law actually says about Catholic schools 
will help to dispel the sense that canon law is an obstacle to creative school 
reorganization, and demonstrate instead that it can be a useful tool for struc¬ 
turing Catholic schools creatively and establishing norms of governance and 
administration that will enhance the security and smooth functioning of the 
school and assure that it is capable of delivering quality education and faith 
formation in an atmosphere imbued with a truly Catholic spirit. At the same 
time, it is hoped that this chapter helps to raise awareness that the norms of 
canon law exist to safeguard important values of the faith and express in a 
succinct form cautionary norms based upon long experience with the juridic 
structuring and governance of Catholic institutions that can help schools as 
they go through processes of restructuring to avoid pitfalls that may come 
back to haunt them in the future if the cautionary provisions and implications 
of canon law go unheeded. 

Finally, it is hoped that the chapter will help to convince those involved 
with Catholic schools, and those involved in the governance of Catholic in¬ 
stitutions in general, of the importance of initiating and sustaining an ongoing 
dialogue between and among canon and civil lawyers who assist the Church 
that will help them to realize that whenever it is necessary to correlate canoni¬ 
cal and civil structures and norms of governance it will be necessary for civil 
lawyers to examine and reexamine every assumption they have about canon 
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law, and for canon lawyers to examine and reexamine every assumption that 
they have about civil law, and then listen patiently and carefully to one an¬ 
other in order to come to a true and more accurate understanding of what the 
meaning and consequences of any particular aspect of each legal system ac¬ 
tually are within the understanding of that legal system itself. Only then will 
those who assist the Church in this area truly be able to coordinate and cor¬ 
relate the dispositions employed in each system in ways that will harmonize 
them, rather than put them at odds with one another, and in so doing achieve 
the objectives sought by the Church. Nowhere could this be more important 
than with respect to Catholic schools, and it is hoped that this chapter will at 
least help Catholic school administrators and those who assist them to ask the 
right questions when confronted with the maze of considerations that come 
into play when questions of canon and civil law become an issue in the reor¬ 
ganization of a Catholic school or Catholic school system. 

Notes 

1. Ill Plenary Council of Baltimore, Acta no. 199,1,11. 

2. That is, as property of and governed and administered by the “juridic 
person” that the parish is. Very few high schools, however, have been un¬ 
derstood as the property of or run by a particular parish, and, therefore, 
questions have always arisen as to who or what is the ecclesial entity that 
actually owns and operates a particular high school. For schools operated 
by religious institutes, there is no question that they are owned and oper¬ 
ated by the religious institute (unless erected separately as a juridic person, 
or at least as a civil coiporation, in their own right). One suspects, however, 
that for many Catholic high schools the ecclesiastical juridic structure may 
not be, or may not have been, all that clear even when the civil corporate 
or juridic structure has been perfectly clear. That is one of several problems 
highlighted by this study: That is, the juridic consequences when the civil 
structure given to a school (or other ecclesial entity) may not be consistent 
with its ecclesial juridic structure, or with certain requirements of canon 
law if there is no clear ecclesiastical juridic structure to which the entity 
conforms. 

3. Canon 519, 1983 Code of Canon Law (hereafter CIC 1983). All subse¬ 
quent references to canons are to the canons of CIC 1983 unless otherwise 
noted. 

4. Canon 801. 

5. Canons 116 and 634. 
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6. Canon law anticipates that every public ecclesiastical juridic person 
will have its own governing statutes settling basic questions of governance 
and administration. 

7. Canon 331. 

8. Canons 360 and 361. 

9. Canons 134 and 368. 

10. Thi s question relates to the much-discussed “McGrath thesis,” which 
has influenced the civil structuring and governance of many Church in¬ 
stitutions that are operated as “apostolates” of religious communities, 
etc. See in particular: Robert Kennedy, “McGrath, Maida and Michiels: 
Introduction to a Study of the Canonical and Civil-Law Status of Church- 
Related Institutions in the United States,” The Jurist 50 (1990) 351-401. 
The McGrath thesis will not be discussed in this article because the kind 
of Catholic schools this chapter is directed toward are those that consider 
themselves to be a part of the educational mission of the Church not only 
with respect to general education but with regard to religious education 
and formation as well. As such, as explained herein, accountability to, or 
at least formal recognition by, ecclesiastical authority is definitive of what 
constitutes such schools as “Catholic” at all, and as such the McGrath dis¬ 
cussion is not directly pertinent to the issues at hand. Rather, the concern 
of this chapter is how to assure in the civil arrangements made for a school 
that its Catholic identity will both be preserved and be able to be preserved 
and strengthened in ways that are consistent with, and protectable through, 
its civil structure and governance provisions, or at least that will not be cir¬ 
cumvented by the civil structure and governance provisions. 

11. Canon 114 (translation the author’s). The concept of an “entirety” is 
key to understanding what is a juridic person. Standard translations of this 
canon use the expression “aggregates,” but some authors object to this ter¬ 
minology in English because it implies that the juridic person is the sum 
total of the persons or things of which it is constituted. This is not really 
an accurate understanding of what a juridic person is juridically, because 
juridically speaking the juridic person is a separate entity from any or all 
of the persons or things of which it is constituted: It is a true juridic person 
in and of itself as an entirety of those persons or things. Once a juridic per¬ 
son comes into being, the individual persons or things that make it up can 
change, but the juridic person remains a legal “person” for all legal intents 
and purposes (meaning it is in itself the subject of legal rights and responsi¬ 
bilities as a corporate entity). Thus, for instance, with a school the students 
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change every year; some stay, others go, and still other new students ar¬ 
rive and begin their studies there. Administrators come and go, but the 
school remains as an identifiable and distinct legal entity: a legal “person.” 
Admittedly the “personhood” of a juridic person, as with a civil corpora¬ 
tion, is a legal fiction. They are not real “persons” in the sense that a hu¬ 
man being is a person. However, legally they are in fact real legal persons 
because they are legally the real subjects of legal rights and responsibilities 
that can be juridically enforced. For this reason, the author prefers the term 
“entirety” or “entireties” to “aggregate” or “aggregates” in describing a ju¬ 
ridic person. The Latin text of the Code says universitas rerum and univer- 
sitas personarum, terms that are virtually untranslatable into English in a 
way that will truly capture the nuances of these Latin expressions. 

12. Canon 116. 

13. Canon 116 §1. 

14. Canon 1256; c. 1290. 

15. Canon 1257. 

16. Canon 516. 

17. Canons 1223-1234. 

18. Canons 1640, 572. 

19. Canon 120. 

20. Canon 373; see also: Aiden McGrath, in The Canon Law: Letter & Spirit, 
ed. Gerard Sheehy et al. (Collegeville, MN: Liturgical Press, 1995) 66, par. 
234. 

21. Canon 113 §2. 

22. See, for instance, canon 1296 with respect to an alienation of ecclesias¬ 
tical property that is valid civilly but not canonically. 

23. Canon 116 §2. 

24. Canon 114 §3. 

25. Canon 117. 

26. Canon 532. 

27. Ibid. 

28. Here, “competent authority” is being used in a more general sense than 
in other parts of the chapter where it refers specifically to the diocesan 
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bishop or the Holy See, etc. Here it means whoever has the legal authority 
to act in a legally binding way on behalf of an entity. 

29. Canon 532. 

30. Canon 120. 

31. Canons 121, 122, and 123. 

32. Canon 798. The law actually directs parents to send their children to 
schools that provide a Catholic education, but not with the same force as 
the former law. It goes on to provide that if they are unable to do so (with¬ 
out specifying what causes would excuse them) they are to assure that their 
children receive a suitable Catholic education outside the schools. 

33. Canon 797. 

34. Canon 800. 

35. Canon 801. 

36. Canon 802 §1. 

37. Canon 804 §1. 

38. Canon 804 §2. 

39. The law does not specify here the particular manner in which a local 
Ordinary might intervene, but it would certainly include all of the means 
available to him to inquire into and correct any lapses regarding doctrine, 
probity of life, or competence on the part of anyone in an ecclesially re¬ 
sponsible position. This could range anywhere from mere inquiry and re¬ 
quests to discuss the situation, to withdrawing the canonical right to refer 
to oneself as a teacher of the Catholic religion, or withdrawal of the right 
to refer to a school as Catholic (c. 803 §3), to the utilization of penal pre¬ 
cepts (c. 1319) in particularly egregious cases. In other words, canonically 
a diocesan bishop has broad powers to intervene, particularly with respect 
to the teaching of Christian doctrine and in particular in Catholic schools, 
whenever he perceives that something is out of order. This power to inter¬ 
vene exists in canon law above and beyond anything explicitly acknowl¬ 
edged or limited in the governing norms of any institution where religious 
instruction is provided. 

40. Canon 806 §1, bearing in mind that “visitation” is a technical term in 
canon law that implies more than simply visiting an institution in the in¬ 
formal sense. Rather, a “right of visitation” in canon law includes the right 
to inquire into the proper functioning of the institution and even to inspect 
relevant records. A formal visitation can be carried out by the competent 



508 Catholic Education / June 2010 


authority personally or through a delegate. More often than not bishops will 
visit Catholic schools informally, satisfying themselves that everything is 
in order through a more casual experience of life of the school. However, 
those involved with Catholic schools should be aware that the bishop also 
has a canonical right to conduct a formal visitation, regardless of the gov¬ 
ernance structure and norms of the school, to assure that everything is in 
order doctrinally, in terms of teacher and administrative competence, and 
also with respect to the professional and personal moral and ethical probity 
of school personnel. 

41. Ibid. 

42. Canon 806 §2. 

43. Canon 803 §2. 

44. Canon 803 §3. 

45. Canon 1284 §1,2. 



